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legal issues

By Richard S. Rosenberg

THE WHISTLE THAT DIDN'T BLOW

Yanowitz

v. L'Oreal
US.A., Inc.
may lead to
disastrous
liability
claims from
employees
if stricter
attention
isn't paid to
learning and
teaching
discrimina-

tion laws

The California Supreme Court wants employers to bone
up on their mind-reading skills before dealing with
insubordinate workers.

Under a decision handed down last year, the court
ruled that employees complaining about workplace dis-
crimination need not actually say they believe the action
to be illegal to gain protection under the anti-retaliation
provisions of the state’s tough job-bias laws. Instead, all
they have to do is resist carrying out an employer’s per-
sonnel order, and the employer has to be aware that the
employee’s resistance is tantamount to a complaint that
the order is discriminatory—or else.

At the very least, the ruling in Yanowitz v. L'Oreal USA.,
Inc., does away with the notion that an employee must actu-
ally voice a complaint before being able to avail himself or
herself of the protections that state law offers to whistle-
blowers in such circumstances. Atworst, because the ruling
gives employers no clear guidelines for dealing with silent
whistleblowers, it opens employers to new and potentially
disastrous liability claims from disgruntled employees.

THE STORY BEHIND THE RULING

In 1997, Elysa Yanowitz, a female regional sales manager
with L'Oreal, resisted an order by her supervisor, a man,
to fire an associate and replace her with someone “hot”
because, in the supervisor’s eyes, the associate was not
“good-loo king enough.” Yanowitz asked the supervi-
sor to justify the order but did not say that she thought it
discriminatory and at no time took her complaint to her
company’s human resources department.

She did not, in other words, blow the whistle to invoke
protection under California’s tough anti-discrimination
law, which prohibits employers from retaliating against an
employee who refuses to follow an illegal personnel order.

Yanowitz is not good news for employers. California
law already protects employees who blow the whistle
based on a reasonable belief that the action in question
is illegal, even when it turns out that the employee was
wrong. In plain English, this means that employers can’t
retaliate against a whistleblower who balks at carrying
out a perfectly lawful personnel order if the employee can
show that her or she had a reasonable, though mistaken,
belief that something was amiss.

ButnowunderYanowitz, the Supreme Court has expand -
ed the umbrella of the state’s anti-discrimination law even
further to protect employees who never blow the whistle at
all, regardless of whether a wrong has been done.

The Yanowitz ruling also holds that “retaliatory”
actions taken against the silent whistleblower, with
each action considered by itself, need not be illegal
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to open the umbrella of the anti-discrimination laws,
if in their totality they affect the conditions of an
individual’s employment.

WHAT DOES ALL THIS MEAN?

Following Yanowitz's tussle at L'Oreal, her superiors
began questioning her subordinates, apparently prob-
ing for evidence that she was not a good manager. They
also criticized her management style and audited her
travel and expense reports. On one occasion a supervisor
screamed at her in front of statf over some missteps in
the handling of a particularly important account. After
this and more, Yanowitz took a disability leave, claiming
stress, and filed suit.

Clearly, L'Oreal got it coming and going. According to
the Supreme Court, the company should have guessed
that Yanowitz was invoking the state’s anti-discrimina-
tion laws, and it should have guessed that its criticisms
against Yanowitz constituted retaliation.

That’s a lot of guessing. For employers, the only way
to limit exposure of this nature is to train managers and
supervisors in the basics of employment law as they affect
daily decision-making. Otherwise, employers give the
advantage to employees who may or may not blow the
whistle, not to mention judges who may conjure up new
liabilities where none previously existed.

In all likelihood, Yanowitz’s supervisor stepped over
the line, irrespective of whether she blew the whistle. So,
too, will the supervisor who, when an employee comes to
ask for some family leave, responds by worrying out loud
about getting some urgent project done in the employee’s
absence. The supervisor may have legitimate worries
about that project, but if he or she even brings the subject
up, the employee can claim discrimination based on sex
or interference with the employee’s right to federal- and
state-mandated family leave.

To be sure, the Yanowitz decision gives employers yet
another worry—namely, how to guess the intent of the
employee who doesn’t say what’s on his or her mind.
But the reality is that the imperative remains where it
always was under California’s anti-discrimination law:
Employers must train their managers and supervisors to
know the basics of discrimination law and see to it that
they don’t step over the line in their daily communica-
tions and interactions with employees.

Richard Rosenberg is a founding partner in the Los Angeles
labor and employment law firm of Ballard Rosenberg
Golper and Savitt. He may be reached at (818) 508-3702 or
rrosenberg@brgslaw.com.
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The Right Executive Assistant
Makes All the Difference.

The Right Executive Assistant...

M | everages your time and energy, maximizing your efficiency

B Becomes your trusted partner, invaluable aide, a second right arm

B Proactively manages your schedule relative to your priorities

Why Choose E.A.Search?

E.A.Search specializes exclusively in recruiting
Executive Assistants to senior management. We
know the job. Our Partners are former Executive
Assistants to CEOs. Our Founder has over 30 years

experience in the industry.

B Qur unprecedented one-year guarantee speaks
to the depth of our process and our confidence
in the match.

B The best Executive Assistant candidates are
often found in our proprietary network of

employed professionals.

B (ur evaluations include personal character, skills,
values, experience, background checking and
thorough referencing.

B We are valued for our integrity and discretion.

The Secret to Success

Successful executives have one thing in common,
they have the right Executive Assistant. If you
haven't experienced the power and freedom of
the right Executive Assistant, contact E.A.Search
to discover what you've been missing.

Supporting the Leaders of the World

A LENI MILLER COMPANY

“Leni Miller has a laser focus on finding exceptional
executive assistants. That is all she does, and she
has made it an art form. Leni is an extraordinary
matchmaker, and through a combination of
diligent research and keen insight, provides
executives with exactly the combination of talent
and professionalism that dramatically leverages
time and productivity.”

— Mary Huss, Publisher
San Francisco Business Times

“Leni Miller is a terrific listener and expertly matches
CEO personalities with the appropriate individual.
She has a long history in the west with a deep talent
pool of candidates, and is very thorough in her

area research, due diligence and overall interview
approach. | have personally recommended her to

a number of other CEOs."

— Richard W. Decker, Jr.
Chairman and Co-Founder
Belvedere Capital Partners, LLC

“Combining years of contacts and experience with
unparalleled expertise, E.A. Search is an excellent
resource for Executive Assistant staffing.”

— Lee Blitch, Vice President
San Francisco State University

“Leni is an incisive listener and was remarkably
intuitive in assessing our needs. From her long-
standing and broad network, she sourced muitiple
qualified candidates. The one we selected has been
an outstanding addition to our team."

— Phil Estes
Managing Member
Horizon Holdings, LLC

Founding Corporate Sponsor-International Council of Executive Assistants—I-CEA.
1-877-333-2700 - 415-331-0269 - Leni@EASearch.com - www.EASearch.com




